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STATEMENT OF THE ISSUES

This appcal prescnts a single issue: Does a unilateral decision to
request dismissal of a prior termination of parental rights action satisfy the
third element of the tort of malicious prosecution. which requires a

showing that the prior action terminated in favor of the tort plaintiff?

The trial court answered *No.”

STATEMENT ON ORAL
ARGUMENT/PUBLICATION

Oral argument is often helpful when. as hear. competing public

policy issues are involved.

Publication is recommended. as clarifying the issue will provide
statewide guidance. The undersigned counsel has had two cases in the past

few years where this issue was presented to Dane County trial courts, with

varying outcomes. suggesting that it is an issue likely to reoccur.

vitl



Case 2019AP001918 Appellant Brief Filed 11-13-2020 Page 10 of 57

STATEMENT OF THE CASE

Plaintiff/Appellant (“Cheyne™) filed 2 Summons and Complaint
[R:1] on March 22. 2019. alleging the tort of malicious prosecution. She
alleged that Defendant/Respondent (“Chad™) maliciously filed a
tennination of parental rights ("TPR™) action without probable cause. The
third element of the tort of malicious prosecution requircd a showing that

the TPR action terminated in Cheyne’s favor.

To meet this requirement. the Complaint alleged that
Defendant/Respondent withdrew the TPR petition:

Despite the obvious contradiction between his claims
in the TPR case and the rruth, as established by his
sworn affidavit in the Minnesota case, his self-
reporting to FCS and other evidence, despite the
stipulation to on-going placement in Minnesota,
despite multiple requests from Cheyne's Wisconsin
counsel to drop the TRP, and despite a recommendu-
tion from the guardian ad litem that the juvenile court
action be dismissed, Chad refused to dismiss the TPR
proceedings. Instead, it would be over 6 additional
months before, on the cusp of a court hearing, Chad
Sfinally withdrew the petition for termination of
parental rights. [R:[.513]

The Complaint additionally alleged that “f¢]he clismissal was not the result
of any settlement or stipulation; rather, it was Chad s unilateral decision

to request its dismissal [R:1:¥18].
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